Copyright for Reserves Processing Staff
There are no absolutes.  Copyright attorneys spend their entire careers disagreeing about copyright law.  We aren’t copyright attorneys, so it’s even more difficult for us to understand the law.  Compounded with that is the fact that copyright compliance is the instructor’s responsibility.  We usually don’t know if the instructor has gotten permission to use a work.  So, what can we, as staff, do when we’re asked to put something on e-reserve that seems like it might fall outside of the law?  While your first instinct might be to refuse to post something, you really need to work with the instructor instead.  Otherwise, we’re taking responsibility for compliance away from the faculty.  But we do have some tools we can use to resolve the dilemma.  Your choice of tools depends on the situation.
Educate Faculty about Copyright – You can mention that you noticed a course page had [questionable copyright issue] and say that you wanted to make sure that he/she was aware of the fair use provisions of copyright law.  You can also refer to the Libraries’ Copyright and Reserves page at http://www.lib.washington.edu/services/course/copyright.html.

Use Best Practices Logic Instead of Copyright – Aside from any copyright legalities, it’s impractical to put large readings on e-reserve.  The file sizes are too big for effective downloading and printing can be time consuming and expensive.  So, in effect, the limitations of the technology do limit how much material can be put on reserve.  Talking about best practices with faculty aligns you with them as partners in providing the best access to course materials.
Offer Options – This is a powerful tool.  What faculty really want is to make the material available to students.  It’s great if you can give them a better way to accomplish their goals.  Some options include:

Put the Book on Reserve – Copyright isn’t an issue if you use the original book rather than scanning for e-reserves.  This works best for small classes.
Use a Course Pack – Royalties are paid by students when they purchase course packs.  So faculty don’t have to worry about getting permission.  Course packs usually only require a few days lead time.  At the very least, you can suggest a course pack for future quarters. 
Get Permission from the Copyright Owner – Faculty can work through the Copyright Clearance Center for permission.  Alternatively, faculty can contact the copyright owner directly for permission to place material on e-reserve.  Many times this is less expensive than course pack royalties.  The University of Texas has a really good web page on getting permission located at http://www.utsystem.edu/OGC/IntellectualProperty/permissn.htm.  It includes a link to a sample permissions letter at http://www.utsystem.edu/OGC/IntellectualProperty/permmm.htm.  There’s also a pretty good chart with information about contacting specific publishers at http://www.arl.org/access/eres/publist/.

Ask Students to Purchase the Book – Amazingly enough, faculty don’t always realize how much money and time it takes to print out e-reserves.  Sometimes it’s actually easier and less expensive for the students to purchase the book.  Here’s a sample e-mail that was used successfully to get an instructor to select this option:

“I noticed that you included a large portion of the book "The Art of Condolence" as part of your e-reserves.  Aside from copyright considerations, which I'm sure you've handled, there may be more effective ways for your students to access these readings.  Since students need to read over 150 pages from this book, using e-reserves can take students more than 3 hours to print at home or more than $15.00 to print at the library.  It may very well be worth $10.45 for them to purchase the text.  We'll also be placing a print copy of the book on reserve for your class.  If your students have difficulty downloading or printing these readings, they are welcome to read the copy that will be located on our self-service reserve shelves.”

Take Steps to Improve our Fair Use Position – You can’t always stop faculty, especially since they can post their own material.  But you can take some steps to improve compliance.

Place the Book on Print Reserve – If a lot of chapters of a book are on e-reserve, place the book on print reserve as well.  This may strengthen any argument that e-reserves are facilitating use that would happen anyway.  
Buy a Copy of the Book – If the UW Libraries don’t own a copy, buy one for the collection.  This strengthens the impact on the market factor, at least for one quarter.

Shorten the Time – Minimize the time a reading is on e-reserve by using visibility dates or deleting the reading after a specific period of time.  This is especially effective if you are putting chapters of a book on e-reserve while you’re waiting for books to arrive at the bookstore.  You can always adjust the visibility dates if the book doesn’t arrive on schedule.

Add Extra Passwords – Password the course, the folder or the document.  Additional passwords reduce the number of people who have access, lessening the possible impact on the market.

Delete the Readings from the System at the End of the Quarter – Let the instructor know that you are deleting the material and make suggestions for future use.  At least then, if the instructor tries to do it again, it’s a conscious choice rather than a mindless “bring my old readings back” request.

Finally, keep in mind these words from the ARL Electronic Reserves and Fair Use Statement:
While there is no guarantee that a practice or combination of practices is fair use, such certainty is not required to safely implement e-reserves. The law builds in tolerance for risk-taking. At one end of the continuum are combinations of practices with which individuals and institutions tolerant of some risk will be comfortable. On the other end are combinations of practices with which those who are averse to risk will be more comfortable. Each institution's combination of practices reflects its tolerance for risk against the background of prevailing beliefs about fair use. Understandably, "not knowing" makes many people uncomfortable, so Congress explicitly addressed this aspect of fair use. Section 504(c)(2) of the Copyright Act provides special protection to nonprofit libraries, educational institutions and their employees. When we act in good faith, reasonably believing that our actions are fair use, in the unlikely event we are actually sued over a use, we will not have to pay statutory damages even if a court finds that we were wrong. This demonstrates Congressional acknowledgement of the importance of fair use and the importance of our using it!

